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DELIVERED IN THE SENATE .OP THE UNITED STATES, MAKCH S, ISSO, 



Tlie Senate having resumed the consideration of the following resohitione, siib- 
mitted by Mr. Brown on the 18th of January: 

Reeoloed, That the Territories 4re the common property of all the States, and that it is the privi- 
lege of the citizens of all the States to go into the Territories ■with every kind or descri])lion of jiro- 
perty recognised l)y the Constitution of the United States and hold under ihe laws of any or tbo 
Btates, and that it is the constitutional duty of the law-making power, wherever lodged, "and by 
■whomsoever exercised, whether by the Congress or the Territorial Legislaturtj^ to enact such laws 
Us may be found necessary for the adequate and sufficient protection of such property. 

Resolved, That the Committee on Territories bo instructed to insert, in any bill they may report 
for the organization of now Territories, a clause declaring 1^ to be the duty of the Territorial Legis- , 
lature to enact adequate and sufficient laws for the protection of all kinds of i>roperty, as above de- 
scribed, wilUin the limits of the Territory, and that, upon its failure or reAisal to do so, it is the ud- 
mitted duty of Congress to interpose and pass such laws. 

The question is on the amendment of Mr. "Wjxkinson', to strike out all after the 
•word " resolved," wh-Jre it first occurs, and insert the following : 

That the Territories are the common property of XtiQ people of the United States ; that Congre ss 
has full power and authority to pass all laws necessary and proper for the government of sach Ter- 
ritories; and that, in the exercise of such power, it is the duly of Congress so to legislate in relation 
to slavery therein that the interests of free labor may be encouraged and protected in such Terri» 
torles. 

Resolved, That the Committee on. Territories be instructed to Insert In any bill they may report 
for the organization of new Territories a clause declaring that there shall be neither slavei-y nor in- 
Voluntary servitude in such Territories, except in punishment for crime whereof the party has been 
duly convicted. 

Mr. COLLAMER. Mr. President, the resolutions under consideration relate to 
the condition of slavery in the Territories, and propose to provide legislation in re- 
lation to that subject, especially legislation to protect and preserve it there. The 
discussion on this subject, jis it was begun and has gone on in the Senate during the 
progress of this session, has taken a very wide range. I have no fault to find witli 
that ; but it seems to me, after all, that we might bring ourselves a little nearer to 
feome practical application of principles. "When we consider the condition of our 
country — I mean of our whole country— the condition of society which exists in it, 
and tlie adaptation of dur measures to that condition of society, we may bring o'jr- 
Belves to the practical application of some important principles. 

Now, what is the state of society heret Take our nation, for which we legislate, 
the whole of which is a proper subject of oxir consideration, the whole of which is 
to be considered in measuring out our different degrees of policy, and the measures 
calculated to advance its interests. No legislation can be yaluajble, unless upon 
the whole it is an advantage to the country for which it is made, and we must con- 
sider the acti;*! condition of that, countrj- alp the time, in order to see the practical 
application of the measures we are about to pursue. 

We have, it seems, Mr. Prssident^ two conditions of Society existing in this coun- 
try—that existing in the slaveholding States and that' existing in the non-slavehold- 
Jng States, which I, for brevity, shall call, as they are usiially called, the free States. 
The condition of society in the free States, which include, in round numbers, abont 
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two-tliirJa of the inhabJfcants of this country, ia based on this Mea, that all mon nre- 
to be educated; that there is to be universal suffrage ; that men are to bfi educated 
•with a view to discharge this duty and privilege of suflfrage. When our fathers at 
the East entered npon this experiment at first in New England, all the notion* 
which had existed for ages in other regions of the world, in relation to landlord and 
tenant, lord and vassal, patrician and plebian, master and slave, were entirely to be 
obliterated, and all the notidns which had prevailed, too, of primogenittire and of 
entail, and everything that was calculated to perpetuate those distinctions in. societj:, 
were to be done away with. In short, they proposed, and the i'dea they entertained 
was, to en*,erupon an experiment of a free and equal system of republican govern- 
ment; that every man should own the land he cultivates, and every man should 
cultivate the land he owns; that there should be none to rule and none to serve; 
that every man should serve himself, and then he of course would have a faithful 
servant. 

That system is not merely ideal. It practically prevails throtrgh the large body 
of the free States — ^not so much in the cities, not so entirely in" the more densely 
populated regions; but such is tKo actual condition of the landholding part of the 
eople of the free States, I will not spend time to elaborate this system any more, 
do not propose now, or at any other time in the course of my remarks, to say any- 
thing to commend it particularly to the acceptance of anjr one. I simply wish to 
state it, and briefly to describe it, and there rest in relation to that. 

Hie other condition of society, existing in the sJaveholding States of this Union, I 
wonld rather cite as described by another, than undertake to do it myself. Mr, 
Calhoun, in 1837, aai^:^ 

" Many in the South once beliered that it .(slavery) was a moral and poHtical' evil ; that folly and 
delusion are gone. We see- it now in its true light, and regard it as a most safe and stable basis for 
free institations in the world. « * * The southern States are an aggregate, in fact, of communt- 
t'.es, not of individuals. Every plantation is a Kttre communily, with the master at its head, who 
concentrates in hbnself the united interests of capital and labor, of which he is the common repre- 
aentative. The small communities aggregated make the State, in all whose action, labor and capi- 
tal are equaUy represented and perfectly hannonized." 

I am not about to mtCne any remarks in relation to the question of whether this 
is a desirable or undesirable condition. I simply desire briefly to elaborate a little 
what Mr. Calhoun here says of it.. From these remarks, two things are quite ob- 
vious. In the first place, it is obvious that is an aristocracy. He says that these 
communities, of which the master or owner is the head, aggregated, make the State, 
and the owner is the representative of these separate ccnimimities. That meets my 
idea of nothing more nor less than an aristocracy. I do not say that this condition 
of things is censurable. I do-not use the word " aristocraejr " in any bad sense. 
I say it is simply that. Another thing, which is perhaps but* an ingredient of the 
first, is, that the mass of the community — I do not speuk now of the slaves — are, 
in eOeot, praoticall]^ ignored. The masters representing, as Mr. Calhoun says, these 
separate communities, make the State, and, as the representatives of the labor and 
property of which they are masters and owners, they of course guide the State, and 
Iience, he says, there comes to be no collision. We all understand that a large 
majority of the southern people are not slaveholders, and they never will be proba- 
bly. Of course, according to his own statement., they are essentially left out of the 
icount 

^ese two conditions of society, inasmuch as they are both in existence in our 
and no doubt will be during our lives, and probably for centuries to come, 
i-r; - - to us a pioblem to solve; and the question is, what is our duty here, for 
thi^ %c.ly is the representative of these two interests. I regard it as the duty of 
Co ogi-fecs,, so far as the powers which liave been delegated to it will enable it to do, 
to f ..-le^vor ji/oiuote and advaiiice the prosperity of all parts of this country; of 
botii these sections, if yon call them sections; of both these conditions of society. 
That Tvdj be & vory diiSoalt problem; but the more di£Bcuit it is, the more we 
shotilu J'., willing to grasp it, meet it, do cur duty in relation to it. I think we are 
not at lixi --ty to set aside any one part of our country, or any one of these condi- 
tions of sooioty, on the ground that we cannot exactly reconcile its privileges, its^ 
interests, its duties, with those of the other. That problem is ptit into our haqds in 
tiie formati^on of our Government, in the existence of this Government^ and w« can- 
not do our duty if we avoid it. 

It ifl, I say, Mr. President, not an easy task to shape the policy of tbisGovern- 
mentf to order the forms of our commercial intercourse, to lay our duties and taxes, 
to frame all onr laws in such a manner as shall best promote the advantage of the 
whole of this pedple, and both of these classes, and this whole community. It may be 
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true, at times, that we shall jSud the interests of one pnvt conflicting in gome degree 
with the interests of another part, and therefore it is that the problem may be diffi- 
cult of solution, practically in our hands; but it is nevertheless theproblem put into 
our hands. It is to that we must address ourselves. It is that we must perform as 
far as wo can, and as much as in us lies. 

The first thing that occurs to my mind is this question : is it at all probable tiiat 
we can, either o"f us, induce the other to adopt our system of society? Argue it as 
long as we please, spend as much of our time and breath about it as we may, in 
eoramendatiou of the respective system which we represent, and to which we 
belong, after all, I believe there is very little reason to suppose that in this Hall one 
party will be able to induce the other to adopt its system. It is not very likely, it 
is not very probable. Whenever tlie sytstem of either party is attacked, and its 
weaknesses attempted to be exposed, eacti may stand on the defensive, and that is 
well enough, if so be that it is conducted in appropriate spirit, and with that courtesy 
and urbanity which should become the places that we occupy in this, which ought 
to be regarded as an august body. 

It will hardly do to say that these two conditions of society cannot exist in the 
same nation.' There is a coexistence in the same nation. There is another kind of 
coexistence in the same municipal government. They are not the same thing. I 
fancy that, after an experiment of eiglity years or more, we may at least say that 
they can exist, and prosperously, too, in' the same nation. The lesson of our own 
experience teaches as much as that these two conditions can exist, and exist prosper- 
ously, in the same nation. But when we say that, we should recollect that the 
word ■' nation," as applied to a people like ours, is a terra composed of an aggregate 
of separate nations, in one sense separate sovereignties; ai. J all the internal and 
municipal regulations to which the condition of society belongs, fall appropriately 
and exclusively within the jurisdiction of the local authf^rities of the Sovereiga 
States. 

Then there may be a well-shaped and well-conducted and prosperously-conducted 
nation, with one condition of society, in one State, in one municipality^, and another 
in another State. Thej;^ may both be prosperous within the same nation ; but, after 
all, they cannot coexist in the same municipal government. That is a mere truism, 
perhaps. It requires one simplv to state it to apprehend it. I say a State cannot 
be a non-slaveUolding State anoL a slaveholding State at the same time; and I may 
say, I may add with equal truth, that I think our experience shows us that, under 
a territorial government, a Territory cannot be at the same time a slaveholding and 
a free Territory. I believe that experiment has been attempted, and it is a failure ; 
the thing cannot be. It would seem to be very obvious on the mere statement. It 
would involve a paradox. 

Well, now, sir, what shall we do with this country, having these two conditions 
01 society spread over it and existing in it? What is our duty in relation to the 
matter? We have no quarrel or difficulty in rela ion to slavery, so far as it exists 
. within the separate State* It exists under the operation and protection of the gov- 
ernments of those separate States, peaceably and quietly. But the question arises, 
what shall we do in relation to it when we come to the territory which lies out ^f 
and beyond the jurisdiction of the several States? We must keep the peace about 
it; it must be arranged in some way. What can we do with it? How can we get 
along with it, quietly and peaceably? I think we, like any other people, might be 
enabled, if we were so inclined, to draw some lessons of adv.antage from our own 
experience, and from the history^ of our own country. We are apt to forget, in the 
hurry of new and untried experiments, that aft,er all, experience is the safest guide 
for to-daj' and the safest guide for truth. We speak of our fathers — they who 
established this Government. How did they manage it? Is it not well enough for 
us occasionally to look at the old way, and ascertain how it was? The further we 
get into difficulty, the more troubles we experience in trying new modes and new 
experiments, the more we ought to be inclined to see how this matter was managed 
originally, and how that management succeeded. How was it? I think nothing 
can be more clear, on a -candid examination, than that they looked upon slavery as 
a great evil. So admits Mr. Calhoun himself ; undoubtedly it was true. Ifo man 
disputes that now. How did they propose to manage it? It was in this way : the 
old Congress of the Confederation was sitting at the time the convention was sitting 
in Philadelphia. In that Confederation Congress they acted in relation to the thea 
known and then owned territory of the United States, lying out of and beyond the 
limits of the separate States; and, in providing a Government for it, enacted" that 
slavery or involuntary servitude, except for crime, should not there exist; it was 
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entirely f • bidden. That provision was Imnded over and duly notified to tlie coft" 
\eution that was aittiug to form the Constitution ; sitting coteni))oraneoiis!y. They 
understood that, and it was in no way disapproved by then). They provided in the 
Constitution that Congress should liave power "to make all needful rules and regu- 
lations" for the disposition of the territory and other i>roperty of the United States; 
thus bestowing on the new proposed Government the power of control over tho 
Territories, and they imniediately exercised it in the First Gougre^ss, hy legitimating 
and adapting the provisions of the ordinance of 118^ to the then existing form of 
government. 

There was another thing. They did not look upon slavery then as a mere local 
matter — a mutter of mere local interest. The nation provided for tho Korthwest 
Territory; but that was not alL It was then undoubtedly the geneml prevailing 
opinion that if they cut off the supply of slaves by proliibiling the African slave 
trade, and limited the extent of territory in which slavery should exist, b}- confining 
it to its then existing limits, it would finally die out. There is no doubt that they 
entered upon that experiment. They vested in Congress the power, after 1808, to 
which time the extreme southern States then desired to continue the trade, to cut 
oif that foi eign supply — to cut off the African S'lave trade ; and they had in the 
ordinance of 1787, the continuance of which the new Constitution contemplated, 
a provision for limicing the extent of territory in which it should prevail. 

1 have been charged over and over — I can remember at least three times, by three 
different gentlemen in the Senate, in the progress of this discussion — with having 
said, "which was true, that 1 believed the more limited the extent of territory to 
which slavery was confined, the sooner it would come to an end. The honorable 
bienator from Alabama, (Mr. Clay,) the honorable Senator from Nojth Carolina, 
(Mr. Clingman,) and, I believe, other gentlemen, have seemed to think that, in ap- 
proving of that sentiment, I am an Abolitionist; and one Senator says that is 
nothing more nor less than a plan to smoke thsm out— not a very elegant expression. 
Have 1 entertained any new thought- on that subject? I desire to call attention 
for one moment to a single remark mede by the Senator from Virginia at this 
session. Mr. Mason said, on the 23d of January, speaking of those who made the 
Coustitutiou : ' 

" I believe tbis was their opinion : their prejudice Tt-as aimed against the fi.reign aUiTe trade, the 
African slave trade, and their belief was, that by cmtlng that off, slavery woiilit die out of Itself^ 
without any act of abolition. I attempted at one time to show, by the recorded opinions of Mr. 
IJadisoD, that tbo famous ordinance of 1787, so far as it prohibited slavery in tlie tcrriuiry northwes t 
of the Ohio, was aimed at the African slave trade, and aimed at that alone ; the idea being that if 
Ihey conld restrict the area into which slavery could be introduced from abroad, (hey woulii, to that 
cttent, prevent the importation of slaves ; and that, when it was altogether j)reveuted, the conditior* 
of slavery would die out of itself ; but ihcy were not Abolitionists, far less within the meaning and 
spirit of the Abolitionist of the present day." 

That is the view I wished to present, in shorter words. They ent'.'rtained the 
idea that if the nation would cut off the foreign supply, and would hmit the area 
into which slavery was to go, it would die out. I am not now proposing to say 
how far this idea of theirs was correct; but I must say that I have a strong desire 
to play out that play. Let us go on and carry through the experiment on which 
this Government was founded; because it was under this idea— in the meridian 
blaze of this idea — that our Constitution was framed. It was framed by men who 
entertained tbis thought, and it was framed for the purpose of carrying it out 
Hence it wta that the power to cut off the foreign supply was vested in Congress, 
and the limitation iu the Territoi-ies was done in the ordinance appi-oved by Con- 
gress. ' 

Mr, President, is there anything new in the idea which now constitutes the lead- 
ing feature of the Republican platform — that is, keeping slavery out of the Territo- 
ries, and keeping the foreign supply still cut off if One would suppose, who had 
come into this body for the last two or three mouths, that somehow or other this 
sentiment, this principle, this proposed object, was a new and unheard of aggres- 
sion that was ■utterly unexampled; that there was no precedent for it in the GoV' 
trnment; that it culled upon all men, everywhere, to raise their voices iu utter 
execration of the whole of it; and we have been called upon, from d.ny to day, in- 
stead of proposing to carry out this principle, to disband utterly, throw down our 
arms, and disperse, as the English said to our fathers upon the field of Lexington. 
Sir, there is nothing new in it at all. It was the very framework, it constituted the 
great especial element of the Constitution ; it was one of the great leading purposes- 
of its formation. Gentlemen have wandered so far and so fast from tliis principle, 
amid the variety of dogmas now get up, one of them beiug parent to the other,. 
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tliey have made so large a departure, that when they come to look at the thing; m 
its modern aspect,' men arc startled at it, because it does violence to their newly- 
invente.d dojrinas. not because thei-e is anything new or strange in it. 

But, Mr. President, we acquired other and further territory than what was owned 
at the time the Constitution was formed. We did not at that time, if \ou please, 
properly own that part of the country which now makes Mississippi an^ Alabama. 
It belonged to Georj^ia. Our people claimed it — claimed that the title to a large 
part of it, at least, was in the United States, and not in Georgia. That was not 
merely the part ceded by South Carolina. There was another small piece; which 
was, the difference of the line of Florida as niade by the British treaty, and as 
practically run. IIow did the United States arrange the matter when they ac- 
quired more territory — that part which they got from North Carolina which makes 
Tennessee, and tliat part which they obtained from France — the Louisiana pur- 
chase? How did tliey manage under, this same Constitution in relation to the sub- 
ject of slavery in that country ? I had occasion to examine, with some care, this 
very question some time since, and I presented it in as brief words as I could in the 
report which I made in 1836, in relation to the Kansas difficulties. As I said then, 
I desire to inquire what our Government did in relation to that, for two purposes : 
in the first place, to show what power they exprcised, and then the manner of ex- 
ercising it. I think tlie manner in which they exercised it will clearly show us 
what power they understood themselves to possess; and not only so, but the man- 
ner in which they executed that power, so as to show us clearly their purposes. 

What did they do? I grant to the Senator from Georgia, for I believe he has 
called our attention two or three times this session to the act ot 179S, that it is not 
true that Congress always prohibited slavery in the Territories; not that they had 
not the power to lo it, but because of its inexpediency. The true ground on which 
they went, the rrJe they followed, was this, as the whole lesson of our history will 
■show, where shivery was actually existing in the country to any considerable or 
general extent, it wm, though si^mewhat modified in Mississippi and Orleans Terri- 
tories, snfi'erod to remain. The fact that it had been taken there and existed thsre 
was deemed an indication of its adaptation and local utility. Where slavery did 
not in fact exist to any appreciable extent, it was by Congress expressly prohibited, 
so that in either ease, the country settled up without any difficulty or doubt as to 
the character of its institutions. In no instance was this difficult or disturbing 
question left to the people who mr'jht settlt in the Territories, to be there an ever- 
lasting bone of contention as long as the territorial government existed. It was re- 
garded as a subject in which the whole country had an interest, and therefore im- 
proper for local legislation. 

To illustrate this, I will not go on v/ith the history of governmental action from 
time to time, as Congress made difiTerent territorial governments in the country 
northwest of the Ohio. I need not show how they continued to repeat ov^r andi 
over again the utter prohibition of slavery; but I will call attention to the net 
which has been remarked upon by the Senator from Georgia, in relation to Missis- 
sippi. As to Tennessee, we all know that North Carolina, in making the cession of 
the territory to tlie United States, prohibited them from doing anything tending to 
the abolition of slaveiy. In relation to Mississippi, I do not understand the action 
of Congress exactly as the gentleman from Georgia presents it. The truth is, that 
the Utiited States claimed a large part of that country, now forming Alabama and 
Mississippi, and Georgia claimed nearly the whole of it. When the Mississippi ter- 
ritorial net was passed, in 1798, it was formed in anticipation of, and it appointed a 
way of fixing commissioners for, the settlement of that dispute 'with Georgia. The 
territory was settled, as far as it was settled, with slaveholders and slaves. It was 
expected that Georgia, in making her cession, would do as North Carolina had done 
in relation to Tennessee. That territorial act of 1798 remained nnexecutod until 
1302. In 1S02, the commissioners of Georgia made settlement with the United 
States, and then the United States agreed to pay Georgia $1,250,000, for which she 
quit-claimed all her right, claim, and title, with certain reservations; and, amongst 
other thintcs, she put in a clause forbidding the extension of the anti-slavery clause 
of e ordinance of 1787 over that territory. They made their grant on that con- 
dition. 

What does that show ? The Senator from Georgia says: 

" In 1 "93, wlien Congress legislated in relation to Mississljtpi Territory, they did not prohibit 
slavery." 

No, sir, it was already there; actually established, and it was expected that 
Georgia would insist on keeping it there,' and she did insist on keeping it th^re. 
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But that was not all. The United States then, in that very act, prohibited the im- 
portation of slaves from abroad, thougli they could not prohibit it in the rest of the 
United States until 1808. By what power did Congress do that? Certainly they 
received no power for it from the provision of the Constitution that " the migration 
or importation of such persons as any of the States now existing shall think proper 
to admit shall not be prohibited by Congress prior to the year 180S." That did not 
give them any power about it except to prohibit it in all the States after 1808 ; but 
tiiey did proceed to prohibit the introduction of slaves into the Mississippi Territory 
in 1798. Why? Simply for the same reason that they did the rest: they consid- 
ered themselves as possessing the power, in framing territorial governments, to 
frame tliem in such a way, and with such prohibitions and conditions, as they thought 
would best promote the interests of the nation. They derived the power, no doubt, 
at that time, from that clause of the Constitution called the territorial clause, by 
which they were empowered to make all needful rules and regulations for the Ter- 
ritories. Ivone other can be found. There cannot be found a clause in the Consti- 
tution which gave them the power, unless it was that. I know tliat it is said, with 
regard to Louisiana and other acquisitions obtained by treaty with foreign nations, 
inasmuch as they have power to acquire, they have the necessarily incidental power 
to govern; but that cannot apply to Mississippi. It was not acquired by treaty 
irom a foreign nation at all. Tliey exercised the power there undei- the territorial 
clause. 

Again, when our country made the Louisiana purchase from France, in the first 
act fornuug the territorial government of Orleans Territory, now Louisiana, which 
was in 1803 or 1804, Congress did not prohibit slavery ; because it was already 
there, and because it was adapted to the country, I suppose they thought. They 
suffered it, but they did not leave it so. They provided that no slaves sliould go in 
there except in families for settlement; and in the next place, lliey provided that 
no slave should be taken in there in any way that had been imported into the Uni- 
ted States afterlTOS. "Why 1708? In 1798 they passed that Mississippi act pro- 
hibiting tlie importation of slaves from abroad into Mississippi. They soon learned 
that it affoi'ded very little security to keep out imported slaves from Mississippi, 
when they could be imported into Georgia and taken over into Mississippi. Con- 
gress, therefore, provided, in tiie act for Orleans Territory, that no slave should be 
taken in there in any way, in families or in any other way, that had been imported 
after 1798. Now, I would ask, did not the people of South Carolina, or Georgia, 
or any other slaveholding State — and a great many of them Averc such at that 
time-^wn their slaves which tliej- had imported from Africa in 1800, and 1801, and 
1802, and 1803, just as they owned any olher slaves they held I If any of them 
Were pi'operty, were not those slaves property? Clearly they were. Well, then, 
liow did Congress have a right to prohibit their taking tliem into Louisiana? They 
did exercise the power, and no man doubted it. It remained for fifty years, and no 
man questioned it. • 

It is unnecessary, in order to show what was the power, as then understood by 
them, that they should, on all occasions, have prohibited slavery entirely. The fact 
that they did not do that does not show that they had not the power to do it. Ko, 
Mr. President, a power to regulate is a power to prohibit. Kothing is more fully 
settled, for instance, than that the power to regulate commerce is a power to pro- 
hibit commerce altogether, as was fully settled in relation to the embargo. Con- 
gress did regulate this matter in the Territories precisely as they pleased. If the 
cotemporaneous exposition, if the usages and practices, under the Government, by 
those who made it, and, immediately after its formation, continued and persisted in, 
uniform in its operation, can prove anything — and it seems to me the best possible 
proof, when any doubt exists as to t!ie construction of a paper — then, I Fay, it is 
clear Congress had and exercised the power, both in the territory they owned at 
the time the Constitution was adopted, and in that which they acquired afterwards, 
either from any of the confederated States, or from a foreign country. They exer- 
cised this power of regulating, eurtailiilg, or prohibiting, as they in their judgment 
believed to be best for the country. 

Such is the lesson of our experience as to how this matter was originally settled. 
In the jirogresa of affairs, and in thus arranging for the Territories and settling them 
peaceably, they brought up State after State in perfect peace and success and pros- 
perity until, I believe, fourteen States had been admitted out of those Territories, 
one-half slave and one half free; they had grown up, under this patronage and this 
administration of the General Government, in the full exercise of this power. In 
the progress of this history a difficulty was found in relation to the State of Mis- 



covrrl We had fhen alavg« tvo-Jt of land utterly unsettled; the settlements in the 
Louisiana purchase had conomenced near the mouth of the Mississipjji, and gradu- 
ally proceeded up; but a large part of the Territory -was entirely a wilderness, and 
Congress found themselves in difficulty as to the question of slavery and freedom 
in that Territory. What did they do? It occurred to the niiind at once, "it can- 
not he slaveholding and free territory at the fian>e time ; we cannot have it both at 
once." I can hardly conceive of any result that would more naturally occur to the 
mind than to divide it If two mea own a field, and one wants to sow it with oats 
and the other with wheat, and they cannot have oats and wheat together with any 
success, I do not know any other way to get aloag with it peaceably but to divide 
the field, and then it may be cultivated with mutual advantage. This is an old 
lesson ; it began very early — I have had occasion before to call attention to it, and 
will again. " And Abraham said unto Lot, let there be no strife, I pray thee, be- 
tween me and thee, and between my herdmen and thy herdmen, for we be breth- 
ren." "If thou wilt take the left hand, then I will go to th« right; or iT th«u de- 
part to the right hand, then I will go to the left." 
This territory was divided ; Missou/i was admitted ; the line of 36' 30' was run, 



Was there "nything so extravagant and extraordinary in it that we should now ^o 
to war with our fathers who made peace among themselves by it? Is not their 
example worthy of imitation ? It certainly is by all those who really deeire peace ; 
but if politicians and other men can make themselves capital out of a constant tur- 
moil and trouble, I suppose they will never agree to it. 

Now, Mr. President, what is the proposition of the Republican party ? Nothing 
more, nothing less than to restore that line. I do not suppose that those who oblit- 
erated it will render any assistance to again drawing it upon the surface of the 
earth, but lhat is the proposition, and that is all there is to it ; for if we say that 
slavery shall not go into the Territories, it amounts to that, for there are no Terri- 
tories for slavery to go into, but what are arranged, as things now are, to any extent, 
unless it is north of that line. If we go no further than that, we simply say you 
shall take nothing by that vote that repealed it. That is alL Exclusion of slavery 
from the Territories, and leaving it uninterfered with in the States where it exists, 
as insisted on by the Republican platform, is, in my estimation, but practically re- 
storing the Missouri compromise, and I shall so call it in my remarks. 

There may be other aspects of the question ; but really when we disembarrass it, 
strip it of its collaterals and contingencies, and {)resent it in its practical light, there 
is ail there is of it Is it then one of those subjents that call so loudly on all parts 
of the country, and especially on the South, for expressions of execration of us? It 
seems to me not. There is not only nothing new in it, but there is nothing of the 
least apparent injustice in that which ha* been once fully agreed to, and I think 
never should have been disagreed to. 

Mr. BENJAMIN. I will not interrupt the Senator from Vermont by a question, 
if it embarrasses him at all in the course of his argument; but I would ask him if 
he intends referring, in the course of his remai-ks, to which I am listening with 
great interest, to the fact that the whole South endeavored, by every possible 
means — by remonstrance, entreaty, and every other possible means — to get the gen- 
tlemen who now compose the Republican party to agree to just what that Senator 
says is what they now want? 

Mr. COLLAMER. You mean to extend it to the Pacific? 

Mr. BENJAMIN. Yes; to leave that line, not only as a sacred line, as established 
in 1820, but to extend it to the Pacific; and the proposition now is to put it back, 
after you have extended the free States south of that line. 

Mr. COLLAMER. What do j'ou mean by that ? California ? 

Mr. BENJAMIN. You took possession of a Territory south of the line ; and after 
you have got that, now yoi" say, restore the line back again. 

Mr. COLLAMER. If the gentleman will be a little patient, he will find that I 
shall not blink that point at all ; but I do not understand it as he does. I have, 
liowever, no desire to avoid it I expect to call attention to it I said that, in my 
opinion, that line should not have been obliterated. I cannot here but remark, in 
the first place, as to the making of it. The gentleman from Vii^inia (Mr. Hotter) 
in the course of this session spoke of that as being a northern aggression ; and he 
made a discovery new to me, when he supposed the North made the line. The 
truth is the*South made that line. I do not say that no northern men voted for it 
There were a very few, enough, with the southern votes, to make a majority; but 
the great body, the majority, of its supporters were southern men. They made it 




AVas there anything wrong in that? 



I actually heard with astonishment the honorable Senator from Virginia pnt that 
down as one of the northern aggressions. That is a new disepvery to roe. To my 
mind, that is very much like the man of whom I heard during: tlie Canadian difficul- 
ties, who said he was willing to go over there and help the Canadians to fight the 
British any time; and when asked why, he said, "the British are always pecking 
at somebody ; at one time they came into Boston and threw all our tea into the 
harbor, and we have not got, over that yet," (Laughter.) I think this is about as 
Rew a reading of history as that. But, sir, what purpose had that compromise line 
answered ? What had the South got out of it? First, the making of that line ad- 
mitted Missouri ; it left Arkansas to be admitted south of it, and left all the country 
that could be formed into States anywhere south of 36° SO' to be made slaveholding 
Territories, and so, of course, slaveholding States. In the next place the South 
wanted Texas; we know what for. Undisguised was the object. Mr. Calhoun offi- 
cially, as Secretary, of Stat<?, announced to the world that it was to be obtained to 
perpetuati slavery. There was no disguise about that. They wanted that, i^ovi' 
did they get it ? One among the means by which they obtained it, was this : they 
provided that the line of 86° 80' should be continued across Texas. I know it 
would not give much even if }ihat had been kept. It did not amc<|int to a great 
deal ; but I shall have occasion to refer to that again. Whatever was north of that 
lice in Texas, was sequestered to the cause of^ freedom. That was one of the ele- 
ments that entered into the obtaining of the annexation of Texas. It was one of 
the means by which they effected that. Afterwards, there was a_ dispute growing 
out of what I thought there was never much ground for — a claim of Texas to a 
large quantity of land now forming part of New Mexico, and which was thus se- 
questered to the cause of freedom, if in Texas, The United States finally gave Texas 
110,000,000 to quit-claim all her right to that territory and have it belong to New 
Mexico, where it would stand a chance of being slave territory, and would not fall 
within the saving of this clause of the Texas annexation resolutions. 

It is not necessary to trace the history of the difficulties which were attempted 
to be settled, and in some measure were settled, by what were called the compro- 
mise measures of 1850; but the great point which was desired to be obtained by 
t!ie action of that year— professedly desired, and I do not know but really— was 
that Congress should settle the subject of slavery for all the country weythen owned, 
as the compromise line of 1820 had settled the condition of the country in relation 
to all we then owned, and the ordinance of 1T87 as to all we then owned. How 
was it settled in 1850 f It was said that if Congress passed the n?easureB m relation 
to Utah and New Mexico, and the other compromise measures then agreed upon,^ 
there would be no territory left about which to quarrel in relation to the subject ol 
slavery ; it would all be settled and arranged, and there would be, as they said at 
tl.at time, a finality of that topic. Those-compromise measures were passed. They 
were passed because the Missouri compi'omise line had settled all the Louisiana pur- 
chase, and they took it up there and settled all beyond ; and these two standing to- 
gether made a perfect provision for the whole subject in the whole Union. _ Thus it 
was that the Missouri compromise line entered as a very large element into the 
formation of the compromise measures of 1850. It was the leading ingredient in it, 
because that settlement was in relation to a larger and more important part of the 
country than the other. 

By means of this compromise line, the South had, from step to step, as I have 
stated, obtained these several advantages; and what do, we come to next? "This 
liad ojjerated as a sort of stool-pigeon, a decoy, to enable them to go on, step after 
step, with these various arrangements as they wanted. It quieted the North; it 
enabled them to obtain from the North these various measures. But, sir, when they 
had gotten them all through ; when there was no more expectation of obtftining 
anything souih of the line; when they had secured every advantage it was- practi- 
cable to have from it, now they must just at once take down the stool-pigeon, de- 
stroy this decoy, obliterate the line, and spread their peculiar institution as much 
north of it as they could. That was attempted to be done in 1854, by the legisla- 
tion of that year. , ^ -nr, 

Now I come to the point that the Senator from Louisiana suggests, why was 
that compromise repealed? Why was that line obliterated ? Here let me say, that 
the more excuses a man makes for a thing, the less we are satisfied wjth it. A good 
excuse or reason is perfect in itself; it is not made by collecting together half a 
dozen imperfect ones; and I will now call attention to some of what are said to be 
the causes of that obliteration. First, we are told by the honorable Senator from 
Louisiana that the North were unfaithful to the agreement. I know the honorable 
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Senator from Lowiaiann, in putting the question to rae, does not nso those teyms; 
but they are tho terms that are attempted to be used in presenting this proposition 
to the community ; that the North were unfaithful and untrue to that Missouri 
compromise line. How? What do you mean by being true and faithful to a com- 
pact? What is meant by it in the English language? I take it, it ia the carrying 
out and executing the compact according to its terms, according to the understand- 
ing of it when it was made. What was tiie understanding in relation to that com- 
promise line when it was made in 1820? It was to run through the French pur- 
chase — the Louisiana purchase, if you please— from the Mississippi river to the 
Hocky Mountains. Had not that always been carried out until it was repealed? 
What had ever the northern people done that was untrue to that compact? Nothing, 
nothing. Nothing is pretended. Then that pretended excuse is unfounded. The 
allegation that thejr had been untrue to it themselves is simply untrue. 

But we are told that they would not vote to extend it after the Mexican war and 
our obtaining from Mexico territory towards the Pacific It is said they would not 
consent to extend that same line through to the Pacific. In relation to that point, 
I say, first, it ia no matter what their reason was; it is not true tluit there wsa any 
sort of obligation on them to make another bargain and extend it over other coun- 
try. It never was any part of the original compact that it was to be extended over 
other territory; and therefore it is a matter of no sort of importance what their 
reason for their action was. I was not present at the time those gentlemen objected 
to that. I am not possessed of what their true reasons were. I do not think they 
needed any. When one man propose to another to enter into a compact, he has 
simply to say, "I do not intend to entertain it" What then? It is very obvious 
that the gentlemen who represented the free States on that occasion were in a very 
.different condition about that territory, for the country obtained from Mexico had 
no slavery in it; it had been abolished while the country belonged to Mexico; it 
was not a slaveholding country at all ; and therefore they probably may have 
thought, though I do not know it, that their constituents would hot have approved 
of their making a bargain to give away and make into slave territory that which 
was already free, by any means. But gentlemen say they agreed to divide the new 
Territories that were slaveholding. " Very well; you may have been generous on 
that occasion; that makes no demand on the other side to r*iciprocate it on a differ- 
ent occasion. But that is not the great difficulty with the thing. Suppose the 
North, as you say, would not agree to extend that line over the newly acquired ter- 
ritory: what then? You might find fault, if you pleased; perhaps you would 
have occasion to do,8o;, I do not say whether you would or not; out this I say 
what sort of excuse can a man of common discernment make to another of siraiiat, 
character, to say, "^Sir, because you will not make this other additional bargain, I 
will break up tfie one I made myself." That is what you did do. You repealed 
the Missouri compromise line in the country called the Louisiana purchase, for which 
it was made, and to which it was confined. To my mind this is rather a lame ex- 
cuse; in short, it is no excuse at all; but it is said that that was the reason why it 
was repealed. 

The next reason is the one which is put into the repealing bill. Thot bill, Called 
the Kansas-Nebraska act, which repealed the eighth section of the Missouri act, 
does not say that it was repealed for any such cause as that which I "have jiist no- 
ticed. It says that it was to be declared null and void ; because it was inconsistent 
with the principles of the compromise acts of 1850. That is the reason given in the 
bill. lean merely say, that those who passed it put on the record that as the 
reason, and it is — I will not give it any bad name — a sort of equivocation for any 
man to resort to any other reason when he has recorded the one which he gave at 
the time; he is estopped from giving any others. That is an entirely different rea- 
son, and utterly inconsistent with the first; and, besides, they are both false; for 
the latter one, though it was put on record that it was inconsistent with the com- 
promise of 1850, is just as wrong as the other. The fact is, that compromise of 
1850 was made on the ground that the former one of 1820 was part and parcel of 
the arrangement ; and therefore this excuse is equally unfounded with the bther. 

But, Mr. President, I have now attended to three reasons for the repeal. The 
gentleman from Virginia found fault with the compromise of 1820, because, he said, 
the North rriado it, and it was an aggression when it was made. The next reason 
that is given is, that they would liot extend it. The third reason is the one put ihto 
the bill, that it was contrary to the compromise of 1850; but we have this session, 
and T^ethapi witliia a short p'^riovi l^M-b, gjctt aadiSiiee t&dda. It is ^fd that ii is 
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ttoconstitutionftl ; that Congress was well justified in repealing it, because it ■was 
unconstitutional. 

Mr. WIGFALL. With the consent of the Senator, I will ask him a question. I 
do not want to protract this debate, because I have a little matter that I want to 
get up after it ia over ; bnfc, just as a matter of curiosity, I should like to know 
yrh&t the Senator understanqs to have been the principle of the compromise of 1850 
as to Utah and New Mexico t 

Mr. OOLLAMER. It was this : there had been diflSoultiea and controversies about 
the forming of territorial governments in J,hose Territories. Congress could not 

agree on St. At first we had California in with them 

. Mr. WIGFALL. Leave California out 

Mr. COLLAMER. It was in it, and we cannot help it. It was in it for a year or 
two, until California formed a State government. Then, when it came to the com- 
promise period of 1850, as part of the compromise, California was adniitted as a 
State. As to Utah and New Mexico, there had been bills, especially for Ne\T Mexico, 
pending in Congress btjfore that. Various measures had been proposed in relation 
to them; the noi'thei'n people insisting on the application of the provision of the 
ordinance of 1787, declaring that slavery should never exist there. They would not 
pass thei)a without it. When Congress passed them, they were passed without that, 
and with a provision that the people miglit make them free or slave! States, and that 
they should be admitted as they should be formed, whenever they should become 
States, 

Mr. WIGFALL. That was the principle! 

Mr. COLLAMER. That was the provision in relation to them. 

Mr. WIGFALL. That the Territories should settle it for themselves; and that 
Congress should not, in the meantime, interpose to prohibit the introduction of 
slavery? 

Mr. COLLAMER. No, sir. When the gentleman says the Territories should 

settle it for themselves, he includes more than I underataud it 

Mr. WIGFALL. I am not a squatter-sovereignty man. 

Mr. COLLAMER. That is a point you have got in that was not put in. It was 
put in in relation to Nebraska and Kansas ; bat it was not put in in relation to the 
others. * 

Mr. WIGFALL. Did they not have the right to regulate their own affairs, with- 
out any interposition of Congress as to slavery ? 

Mr. COLLAMER. There was nothing said about that. 

Mr. WIGFALL. Was there any interposition ou the part of Congress, either to 
establish or prohibit slavery there ! 
Mr. COLLAMER. There was none. 

Mr. WIGFALIj. Then the principle, if there was any principle involved in the 
Utah and New Mexico bills, was, that Congress should not legislate either to estab- 
lish or protect. 

Mr. COLLAMER. Y bij are drawing a con«lusion. 

Mr. WIGFALL. I am asking for information. 

Mr. COLLAMER. The bills are very plain. 

Mr. WIGFALL. These are historical facts; only philosophers can give reasons. 
J was asking for a reason, possibly ; but I want the Senator, before he goes on, to 
answer that. You see I am a new Senator yet, and do not underatand these ques- 
tions. Now, I understand — at least before I got here I had supposed that tho Utah 
and New Mexico bills left this question beyond all doubt — that Congress did not," in 
those bills, either interpose for or against slavery. Is that true, or i« it not ? 

Mrt COLLAMER. I have stated about that. Tliere had been a difficulty in form- 
ing those territorial governments, because a part of the country insisted oh putting 
in the ordinance of 1787. 

Mr. WIGFALL, Yea, sir. 

Mr. COLLAMER. Congress could not agree to it; but when they had the making 
of the compromise of 1850, as part and parcel of it, these two Territories had ter- 
ritorial acts passed for them, which will speak for themselves, but they were passed 
without the prohibition of the ordinance of 1787. 

Mr. WIGFALL. Precisely. Then I want to ask the Seijator, when you come to 
form a new territorial bill as to Kansas and Nebraska, if you are not following out 
the precedent t I do not talk about the principle spoken of in the great speeches 
that were circult^ted in thousands apd hundreds of thousands, but if the precedent 
waanot followed'when theltlissouri reati-ictibh wae'repealed ahd the Kansas-Nebraska 
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bill was passed, as the TTtah and TTew Mexico bills yrwe passed, without any proyi- 
sion either favoring or disfavoring slavery? That is the question. 

Mr. COLLAMER. The gentleman has made his own speech, taking bis own pre- 
mises, and drawing his own conclusions. 1 can present very different views. I 
think tliat that whole compromise must be taken together, 

Mr. WIGFALL. The omnibaa was turned over, and tiiey were passed as separate 
bills. 

Mr. COLLA'tER. They we'Pe passed aa separate bills, but they all constituted a 
compromise, and are eo spoken of in the Nebraska act. It was a compromise con- 
sisting of three or four acts passed here. Tliat compromise put together made a 
whole, and I insist that it was a disintegration and destruction of the principle on ^ 
which they went when you repealed the compromise line which settled the condition 
of a large part of the territory, and which settlement ent-ered into and constituted 
part of the very compromise of 18.50. 

Mr. WIGFALL. With the permission of the Senator, I will again draw his atten- 
tion to the fact that the Utah and JTew Me.^iico bills were passed without any provi- 
sion either establishing or prohibiting slavery, and that the Kansas-Nebraska bill, 
in order to be passed in accordance with that precedent, n^ust necessarily have re- 
pealed the Missouri restriction, or it would have recognized the right of Congress to 
interpose. Tlierefore, what the Senator would call non-interposition, I call interpo- 
sition. What he would call non-intervention, I call intervention. As there had 
previously parsed a bill in 1820 

Mr. COLLAMER. The gentleman is making a speech of his own ; he has not 
asked me a question. He is making up his own logic, stating his premises, and 
drawing his conclusions in his own way. I say all the parts of that compromise 
constitute a Avhole. ' They should be left to stand together, and I have already ex- 
plained what I considered entered into and constituted a part of it. Now gentlemen 
say, that when they came to pass a law making a territorial government for Kan- 
sas and Nebraska, they had to pass it like those for which they had a precedent. 
How was there any obligation to do that? Not the least in the world. If a man 
liad sold land for ten dollars an acre, a large tract, and should aftei'wards sell a simi- 
lar amount to the same purchaser for twenty dollars, could he then say, " now you 
must ^ive me twenty dollars for the first?" They had ma^e arrangements all about 
that line before; the compromise was made on that basis; and now, when they 
came to make a territorial government, were they obliged to make it on the basis 
of the Utah act, passed since the line was arranged? 

I was stating the reasons which were attempted to be given for that repeal. ,The 
first, mentioned here by the Senator from Virginia, was that the North made it, and 
that it was an aggression"; the second was that it was not extended over other Ter- 
ritories, but a new bargain made for them ; the third was, that it was inconsistient 
with the compromise of 1850 ; and the fourth is. that it was unconstittitioual all the 
while. To my mind, this last is pretty much like Jack FallstafF's, "I knew you all 
the while." It is an after-thought, a new discovery. Is it possible that these gen- 
tlemen can give that as an excuse for doing the thing when they did not explain it 
or state it at the time they did it? 

Again, is it becoming in these people to say, "We agreed to this proposition; we 
made this arrangement with you in 1820; we have had our States admitted south 
of the line, according to it; we have had the consideration on our part, and now 
we turn around on you, and tell you we never had any authority to make it, and 
we knew we had not when w^ dii it; it was a great delusion' from beginning to 
end?" The truth is, that, in common ethics, as well as in law, when a man exer- 
cises the power to do a thing, he is estopped from saying he had not the power. If 
a man sells me a horse as his, he cannot afterwards, after taking his pay, tell me 
that the horse belonged to another man. He has no right to say it ; he is eStopped 
from saying it. So with those who exercised this power. They are not at liberty, 
in law or in morality, to say that they had not the right to do it. It is totally im- 
material whether they had or had iiot the power. With them, it should be held 
sacred ; for they did it. 

But, Mr. President, I have been unable to see what was the difficulty in this com- 
promise line, making it constitutional. Was it unconstitutional because it was not 
long eccvgh ? Is it possible for you to say that if it had been extended to the Pacific it 
would have been a good and constitutional line? Here stands the honorable Sena- 
tor from Louisiana; a niore ingenious lawyer certainly, can seldom be found, what- 
ever may have been said about the Philadelphia lawyers; but he stands here and 
puts to njp a question implying plainly that the difficulty was, w.e would iiot extend 
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the ]in« Then you w«f a willing to extend it and forbid elavery north of It clear to 
th^ Pftcifio? yes. Then how had you a right to do it; ov do you mean to ac- 
knowledge that yon were then trying to play another trick on us? I do not be- 
lieve uiiytliing of tliis notion ; you did not believe it at the time ; and it is an excuse 
that should not be permitted to be made by any num. 

But, Mr. President, how hns the experiment of tlie repeal of the Missouri compro- 
mise,, and the measures which followed it, workei^rl| What was involved in it? 
What did it propose to do? If the honoi'Able Seimlor from Texas (Mr. Wigfall) 
were now here, and desijjned to obtain my idea on this subject, he would probably 
obtain it. , Tiie Kansas bill was entirely a different bill from the New Mexico and 
Utah act*, la that section repealim; the Missouri compromise line, it not only de- 
clared that, bfing inconsistent with tlie principles of the compromise of 185(Cthat 
line was tliereby declared inoperative and void, but it further went on lo provide 
that Congress wonld neitlier legislate slavery into the Territory, nor exclude it there- 
from; but that the people thereof should be left perfectly free to regulate their do- 
mestiu institutions in their own way, subject only to the Constitution of llie United 
States. \Vhy did tiiey put in that Just clause? I am very apt to forget it, because 
I have always supposed that all laws made within this nation, whether by a State 
Legislature or by Congress, were subject to the Constitution as a matter of course. 
I did not suppose repeating that could alter the fact. Still, there was a stress 
laid on that Some gentlemen have said in the Senate, "We did not think that the 
people were invested witli power to regulate this institution in their own way, eon- 
Btitutionally ;" and yet they voted for that bill, with that expression in it. 

The lumorable Senator from Virginia said, last session, that he did not believe 
Congress l»ad power to invest the people of a Territory with the authority of legis- 
lating and settling its institutions in their own way under the Constitution; but he 
agreed to give it to them, subject to the Constitution — meaning, thereby, to leave it 
to the courts, . That seems to me to be a very extraordinary mental reservation — 
to vote for a law which was, in the opinion of the voter, unconstitutional, in order 
to leave the question to the conrtsl Congress did invest the people of the Terri- 
tory, with that power, if they could, subject to the opinion of the courts, whether 
they could or not I cannot but say, though it may be rather a harsh mode of illus- 
trating it, that it is like the French infidel officer going into battle, and praying the 
Lord, if there was one, to save his soul, if he liad any. (Laughter.) That is to say, 
" we give this power, if we have power to give it; but we do not believe we have 
any power to give it." That is your position. 

That was a very different bill from the others, Utah and New Mexico. I know it has 
been said since, that really and in fact nothing was mean t by all that rigmarole of words, 
except that when the people came to form a State constitution, they coiild make It a 
free or a slave St«.te, as they pleased. Then, that action was very unnecessai-y. There 
is no doubt .that, if gentlemen d^sirn to make issues amongst themselves, that is a 
mnttei:. for their consideration. No man can mistake the expressions of that bill ; 
aad those <sxpression8 were not put in there for any such purpose as is now pretend- 
ed by some; and I can tell you why. The very provision of the New Mexico and 
Utah act, wherein it was provided that they should be admitted either with or 
without slavery, as shopld be provided in the constitutions when they came to form 
a State — that very expression was already in the Kansas-Nebraska act, eight sec- 
tions before the other words to which I have alluded. It was all provided for be- 
fore you came to the repealing provision. Thftt was not tliere, then, for any such 
purpose. It evidently do^s mean, as ii provides, that the pieople there, while a Ter- 
ritory, and as a Territory, should settle the matter in their own way. 

I will not now enter into the question whether they could or could not; but that 
was the power given. Were they left to form it in their own way? Certainly not In 
the very beginning, in the choosing of the very first Territorial Legislature, more 
than four thousand men under arms from Missouri invaded and subjugated them, and 
made their election. They never were left free to act in their own way ; and then fol- 
lowed all the extraordinary laws and means which were resorted to, and all the vio- 
lence which resulted; this Government saying that it would not correct anything, 
and those laws should be carried into effect with the whole power of the Govern- 
ment; together with the ravages of war, and bloodshed, and burning, and desolation, 
which went oyer Kansas Territory. These all followed your act Did vou think 
they were worse than other people? What were you attempting to do? You 
wer€! attempting to have a Territory tliat should be a slaveholding Territory and a 
frw Territory at the •atne time; and you could not make it ^o through. lathe 
itttttore of sM^gs it cannot The people supposed theii' territorial goverament was 



to settle the question. The Missonrians went orer, and chose the territorial gorern- 
raent, because they undei-stood it was to settle it All iiuderstood it so at that time. 
That was an entirely different tiling from the New Mexico and Utah bills. That 
was a new experiment attemptetl. 

How has it worked? Is anyl)«dy so much satisfied with the results and effects 
of that experiment that he desires to push it further? I do not believe there are 
many. Tlie people of the North believe tliat was all wrong; in the first place, 
because it was contrary to the original policy of the Government. In the next 
place, they do not believe it is beneficial to the country to turn it over to the peo- 
ple, on the plnins of Kansas, to fight out a subject of this kind in which the nation 
13 interested. It never was tried before, and I trust will »<)?er be tried again. 

But., Mr. President, it is said great danger will result froii.^i> i letion of the Republi- 
can party, if they should really apply their principles; ifs'^ ^ifpshould reestablish the 
Missouri compromise line and stop the spread of slavery in the Territories, which the 
repeal of the line attempted to effect. We propose to do nothing more and nothing les^ 
than restore the Missouri compromise > v 3xcluding slavery from the Territories; and 
if we should carry it out, does not that make a pretty fair division of this country? 
We have, in round numbci-Sj about one-third of our pecplwin the alaveholding States, 
We have about two-thirds of them in the free States. We have about three million 
square miles, in round numbers. It does not differ a hundred thousand from that It 
is very fully shown, Irom the best evidence and the best information, as collected and 
collated by Professor Henry, and to be found in the agricultural report, in 1856, that 
there is a little more than one-third of this whole country that ir incapable of set- 
tlement. We may be unwilling to acknowledge that to ourselves; but that is the 
fact As stated by the Seuator from Georgia, and which I believe is true, the slave- 
holding States now have within their terx-itory, (and they are in the occupancy of 
eight hundred and fifty thousand square miles,) almost one million, of the best part 
of the country. They are but about one-third of the people. There will be left, 
then, for the other two-thirds of the inhabitable part of our country, one million 
one hundred and fifty thousand square miles. Have they not much tfie larger parti 
Have they not got the best part? Can gentlemen say now; that, when we declare 
they shall be and ought to be confined to that, we are trying to smoke them out! ■ 
It is the other side that is in trouble. The free people, with their institutions, ac- 
cording to numbers, ai-e about to be restricted to less than their proportion of the 
country, and they are to be smoked out or starved out, if either. 

What, then, should prevent us from doing this justice? What is there wrong in 
it? What is there unprecedented in it? What is there unjusli in it? Certainly 
nothing. But still it will not do, they say, to have a Republican President chosen ; 
it will be a cause of dissolution. Why? Because they say some of the free States 
have passed unfriendly laws to that provision of the Constitution about fugitives 
from labor. Mr. President, in relation to those laws, I would call gentlemen's atten- 
tion to this : it certainly is the exclusive duty and obligation, as well as privilege, of 
every State to protect the liberties and lives and property of its own citizens. I say 
it is exclusively their duty within their own territory. 

I not very unfrequently, especially ampng unlettered people, hear it asked, why 
Congress cannot abolish slavery f and I cannot but say that I think at times there 
have been some mistaken notions, like those suggested by the Senator from Texas, 
about this being a consolidated Government, and talk of that kind. Take the 
plainest case imaginable. Here is a man, if yon please, in a northern State, confined 
hy another as a laborer in his cellar, chained, for years. The whole power of the 
United States Government cannot affect it They have no power to grant any relief. 
Just so in the southern States ; no matter how many men -they hold in bondage, if 
you call it such, it is a matter exclusively theirs ; Congress has no power over it 
If th6y, as some of them do, propose to reduce to bondage a lai'ge number of men , 
who are free, no matter how we may look on it, it is utterly beyond the reach of 
the power of Congress. So, on the other hand, I take it, the right and duty to pro- 
tect their own citizens in their liberties and lives is the exclusive duty and privilege 
of the States. 

It is not true, as was properly suggested by the honorable Senator firom Ohio 
(Mr. Wai>e) yesterday, thr>t because the South have a right to pursue and take their 
slaves ilmt run away, and bring the.U home, therefore 3?e:y maa in a free State is 
subject to being taken away. Let us think, for a few mbmente, of the decisions on 
that subject. In 1S42, came the decision of the Prigg case. That case contained 
some pretty important things, new to the country at that time. We may have 
become familtariz^d 'with them nov ; bat they called for the actioa of the States. . 



Tlie Supreme Conrfc decided, in that ease. that the owner of a fugitive slave had 
the right to pursue him into a free State, without any process whatever, to take that 
slave, recapture him, and carry him home. I takp it that it is the privilege and duty 
of every State to so arrange the manner in which a man exercises his rights, that 
the rights and privileges of others may be secure. That is a matter of legitimate 
legislation. We have, for instance, in the State in which I live, a considerable 
number of fi-ee colored citizens. I do not know their number now — a thousand, 
perhaps more. They are just as much entitled to the protectioa of the laws as the 
white men. When this opinion was pronounced by the Supreme Court, that a per- 
son could come there and take a man, claiming him as a fugitive slave, and carry 
him away without any s-jrocess whatevei> — for the court said he might do it, if so be 
that he coinmitted ncTsisfegal violence — was it not obvious that our colored popula- 
tion could be in no waj)^ safe, I do not say against honest and honorable slaveholders, 
but against all men who might ooaie to claim them — slave dealers? Thej' could not 
be safe, if t4>ere was to be no process, if no court was to pa«s upon it, if nobody 
was to interfere with it. If he was to exercise this right without any limitation, or 
without any arrangement or control, how could they be safe? It was very natural, 
and did happen, as the Senator from Georgia says, that in Vermont they began as 
early as 1844; yea, sir, two yeai'*? after that decision. When they understood the 
decision, they did say, "Now, this will not do. We cannot have our people sub- 
r jected to this sort of arrest. If these men have the power to arrest him ; if they 
are entitled to a man as a slave, let there be due process; let there be gi^'en to 
our people some sort of security." Therefore they did provide that the taking of 
a slave without process should be unlawful — illegal. Was there anything extraordi- 
nary in thatf Can you see in that nothing but enmity to that provision of the Con- 
stitution ? Clearly, not at all. 

That case further decided, too, that State magistrates might act under the law of 
1798, if they pleased, not otherwise ; but if the States forbade it, they could not. 
Tliey decided another thing : that this subject of the reclaiming of fugitives from 
labor was peculiarly and exclusively the business of the General Government. 
They decided not only that the Stattea had no right to interfere with it, but they 
said they had no right even to make a law to carry it into effect, I know that 
Judge Taney and Judge Daniel differ as to that ; they dissented on that point ; but 
all the rest of the court, I believe — ^unless, perhaps. Judge McLean, certainly Judge 
Story and a majority of the court— -decided that all laws made by the States, tending 
to secure fugitives, were utterly null and void. Therefore the States were, by that 
decision, released from all obligations. They were not expected to do anjHhing 
about it, friendly or unfriendly. It does not seem to me that there can be any good 
ground to complain in relation to the States not carrying into effect the fugitive 
slave law, or that provision of the Constitution, when they were distinctly and ex- 
pressly told it was none of their business ; and that all the laws tliey could pass 
about it, or in any way inconsistent with that provision of the Constitution, were 
simply and utterly void. , i 

The legislation which was made on that occasion in my State provided for the 
eecnrity of our citizens by the act of 1844, of which the Senator from Georgia com- 
plains, though I do not understand from his note one thing. He says that our act 
denies to the district court of the United States power to entertain a habeas corpm. 
I do not know but that may be so ; but it is out of ray mind, and I think it is not 
the fact But when our people said their sheriffs and justices should not interfere 
with it, and that our people should not be taken without process of law, they fur- 
ther provided that nothing in that act should be considered as extending to any 
person that was acting as a United States judge or marshal, or anybody acting under 
him. It is true that other legislation has since taken place. When, in 1860, the 
new fugitive slave law was made, it is true that was received in that quarter 
much as the Senator from Ohio says it was in his State. It was obnoxious, abhor- 
rent ; it was against the feeling of our people, and especially that part of it which 
required them to become aids and assistants in following and running after alleged 
fugitives, unde,r heavy penalties. 

It is said that this act was essentially the act of Vl^Z. We did not view it so ; 
we do not now. By this act, certain men called eommissionei-s, who were appointed 
by the district courts, are clothed with certain powers. Those commissioriers had 
existed before that. They existed by law, appointed by the courts for certain pur- 
poses. Those purposes were to take depositions, to bind over criminals, take bonds — 
in short, all the preparatory steps looking to a trial in some court. But they were 
mere ministerial omcei-s, with no power of adjudication, no power of deaisiou. 
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Under the law of 1793, in relation to fngitivea from justice, all that is done is to 
return the man who is a fugitive from justice to some other State, for the purpose of 
taking his trial there. It looks to a trial. It is a mere preparatory step. But when 
you come to tliis law of 1850, to all practical purposes the conimissiouer is clothed 
with final power of adjudication, which is entirely a new featrj»6. 

1 know justices might eend a man out under the act of 1798, if^hjy pleased t.o act; 
but that was all safe, as they were our own officers. So far as the courts, the district 
judges, or circuit judges, are clothed with authority, the acts of 1850 and 1793 'are 
alike; but, as respects the powers with which the commissioners are clothed, they 
are utterlj' unlike. When an application is made to a commissioner, and a man i« 
brought before him, said to be a fugitive from labor, he hears and decides the case. 
He sends him, if you please, from New England to Texas. I do not know but that 
a man miglit claim'another as a fugitive from labor who was an apprentice. The 
very first man, if you please, of the State of Virginia or Georgia, might find eoino 
one coming and claiming his son as an apprentice, for service due in California; and 
the commissioner must send him there. You wiil observe, the commissioner does not, 
in this case, send back the man, as the fugitive from justice is sent, for the purpose 
of taking his trial in some court. He sends him definitely ; it does not look to any 
court It is not a ministerial act, preparatory to trial anywhere. It is'not a step 
preparing him to be tried by any court. It is ultimate, definitive, to all practical 
purposes. Our people look upon this as different entirely. , 

Mr. MASON. The Senator will allow me to make an inquiry of him. I under- 
stood the Senator to say that there were powers conferred on these commission era, 
by the act of 1850, which had ndt been conferred upon the judicial oliiciers men- 
tioned in the aot of 1793. 
. . Mr. COLLAMER. I did not say so. 

Mr. MASON. Well, I understand the Senator to say that power is conferred on 
these commissioners to adjudicate. Now I ask the Senator, power to adjudicate what? 

Mr. COLLAMER. Whether the man is a fugitive from labor or not. 

Mr. MASON. The Constitution of the United States says that if a person held to 
labor or service in one State shall escape into another, he shall be delivered up upon 
the demand of the claimant. 

Mr. COLLAMER. To whom the service is due. 

Mr. MASON. Upon the demand of the claimant to whom the service is alleged 
to be due, or is due. 

The requirement of the Constitution is, that if a person held to service escape, he 
shall be delivered up to that pei-sou to whom the service is due. 
Mr. SEWARD. On claim. 

Mr. MASON. He shall be delivered up, not to the person to whom the service is 
due, because that wbuld lead to' that inquiry ; but he shall be delivered up to the 
claimant. Now, I would submit to the Senator this : what does the Constitution 
submit to the party who is to adjudicate? Does it submit anything more than the 
questioij, whether the alleged fugitive was held to service in thei State from which 
he escaped ? Does it submit an inquiry whether he was rightfully held to service, or 
does it submit the single question, was he held to service, whether rightfully or 
wrongfully, and did he escapct Having had something to do with the law of 1850, 
I aver that that law submits to the judicial authority that single inquiry: was he 
held to service? without inquiring whether he was rightfully or wrongfully held — 
was he held to service, and did he escape? If it is found that he was held to ser- 
vice, and did escape, the Constitution requires that he shall be delivered up, and the 
law says so. That is the whole of it. 

Mr. COLLAMER. All that does not relievo the subject at all. The gentleman all 
the while seems to presume that no man can be taken up under that law, unless he 
is a runaway slave. That is an entire assumption. *A man, and especially a colored 
man, in New England, who never was out of the State of Vermont, might be 
claimed as a slave and arrested and brought before a commissioner. Those are the 
people we are trying to protect, and those are the people we are bound to protect, 
and those are people whom our law is meant to protect. The gentleman from Vir- 
ginia may state it as formally as he pleases; after all, has not the commissioner to 
decide this: was John Doe, now standing before me, de facto, if the gentleman pleases, 
not dejure — I do not make that point, but I am putting it on his own ground — bound 
to service, under the laws of Virginia, to the honorable Senator from Virginia? Were 
you, or were j'ou not ? that is the question. I do not say that the commissioner is to 
go in|;o an inquiry of whether the law that bound bira wfliS good or not Thai is not 
the point I am at; butw^ec be is claimed to hffve run away from Texas ae ftlugitive 
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slave, and he ia broyght befor« the eoramiMioner, the question for the commissioner 
is, is this man s fugitive slave f ond if he decides that lie is, go"C8 to Texas into slavery 
without any trial, unless you call that a trial, . That is not a preparatory step ; that 
is not ministerial; that is not introductory tc some other proceeding; it is definitive, 
practically final. 

Our people dislike this feature of the law. It submits to the commissioner the 
question as to identity of the man claimed, whether he is a man bound to service or 
not I do not say he is to decide whether the man was rightfully or wrongfviUy 
bound to service; hut I mean he is to decide whether he was tlie man that escaped 
— the fugitive-— »nd if he is, what thenf Are you to take him back, as you would 
a fugitive from justice, for a trial? Not at all. That is the trial, practically the 
only trial Our people look upon that as a ditferent thing. They did indeed pro- 
vide, as the gentleman from Georgia charges, and I desire to ti'ru '^attention to that.' 
He complains, in the appendix to his speech, that 

"Vermont pledges the whole power of the State to maintain tlio claim of the slaves to flreedom." 

No such thing. It does provide 

Mr. MASON. If the Senator will allow me to interrupt him — I will not unless 
it is agreeable to him — I wish this thing right as far as the law for the reclarantioa 
of fugitive slaves is concerned; and I do not see that there should be any difference 
between the honorable Senator and myself. The honorable Senator says now that 
I reason upon the law as if it was a law made to reclaim fugitive slaves, but that I 
do not reason upon it as if itnjjght possibly be extended to one who was not a slave. 
Now, sir, the Constitution says nothing about slaves, nor does the law. 

Mr. COLLAMER. I used the shortest term. 

Mr. MASON. Very well. The law follows the Constitution. The Constitution , 
says that. 

«'No person held to service or labor in one State, under the laws thereof, escapin^r into another, 
shall, in conscqnence of any law or regulation therein, be discharged from such service or labor, 
bat shall be delivered up on claim of the party to whom such service or labor may bo due." 

The law follows the Constitution. Its provisions are these, very briefly : upon 
the proofs to be adduced by the claimant, if it shall appear to the judicial officer in 
the State where the fugitive is arrested, that he was held tc service or labor in the 
State from which he escaped, and that such service or labor was due to the claim- 
ant, he shall be delivered up on.the faith of the Constitution — no inquiry whether 
that service or labor was rightfully or wrongfully due. 

Now, the honorable Senator says that tliat is final ; that it is not, as in the case 
of a fugitive from justice, preliminary only as to the guilt, but it ia final. Final, 
how? Does that honorable Senator mean to intimate that there is a State of this 
Union where AfHcan bondage is recognized — and to one of those States this fugitive 
slave must be reconveyed — where the most ample, plenary, sedulous provision ia 
not made to give every negro who is claimed as a slave the amplest opportunity, 
-without fee or reward, to have the question tried there yhether he is a slave or 
' not? If that be true, the proceedings of the commissioner may be final or not, as 
the case ma^ be. , If the person is really a slave, when he is surrendered to his 
master, it is final If he is not a slave, let him be taken wherever the sun shines 
upon a slave State,' to make a complaint anywhere, in any village, at any cross-road, 
or on any highway, to the neighbors, that he is a freeman, and I will tell that hon- 
orable Senator, if lie does not know it, that there would not be a voice in that whole 
community that would not insist upon his being remitted to all the privileges and 
securities which the law gives him — to a trial which is provided for at the public 
expense — to decide whether he be a slave or not. Those are the facts. 

Mr. COLLAMER. I choose to make no issue with gentlemen from the slavehold- 
ing States in relation to the generosity, liberality, or anything of that kind, of their 

5>eople. Indeed, I am free to acknowledge that I think they are generally quite as 
rank and liberal people as any, ond I think they are great deal better than their 
institutions. Their institutions I regret; the goodness of the people I do not. I sa'd 
that the commisaioner'a decision was final to all practical purposes, I know it is said 
the courtA aro open to him ; and Dr. Johnson said, "eo is the city coffee-house free to 
tarnish a mau with a good dinner, if he has the money." I said this step was not prt- 
liminary to ony suit I say so now. I can be easily und«r8t()od in that, if you desire 
to understand >jme. "When you enter a regular complaint against a man for a crime, 
and you 8a&4 (io. another State to bring htm, it is to bring him into court to aiwwer 
to that offense charged again^t.him.ih a proceeding nlretwJy, institute^ and ipending 
ia ft Wori , Sk^o^ l-say .the wd&t to xc^tur^ encli a main, for euch a parp'ose, is prt,- 
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limlnary; but when yoii come to a fugitive from labor or service, is , the action of 
the commissioner a step preliminary to anything of that kind? I do not say there 
could not be a suit brought afterwards by the man who is carried away as a slave 
to Texas 

Mr. MASON. I will not interrupt the Senator hereafter. If he will fasten that 
quarrel upon the Constitution, I wih not defend the Constitution; but I insisji upon 
the quarrel being fastened upon the Constitution, and not upon the law. 

Mr. COLLAMER. Well, 1 do not choose to make that a point I am not like the 
man who when the sermon did not please him, found fault with the text, I shall 
not find fault with the text any way. (Laughter.) Certain it is, then, that I am 
well founded in my distinction, that this is not a preliminary proceeding. It may 
be that the man can bring an action after he is carried away to Texas. I mention 
Texas simply because it is one of our most distant States. He is carried away to 
Texas, an entire stranger, and in utter poverty and destitution. Perhaps he could 
assert his rights there, but he would be much like the man getting his dinner at the 
city coffee house, if he had no money to buy it The court being open does not 
assist him any. Besides he is not in a condition to go there. A.11 his witnesses ai-e 
in Vermont otv Massachusetts where he was bom. 

The Avhole of these arguments go on the ground that gentlemen from the South 
really suppose, they have it at all times on their minds, that nobody else will be 
arrested but a fugitive. We are^ot safe that way, and our people have made some 
laws with a view to the security of their citizens on that account. They were not 
satisfied with leaving the question entirely to these commissioners, who, the Sena- 
tor says, ai'e judicial officers, but with no judicial powers in them; who are not sub- 
ject to impeachment or trial They were not satisfied with that condition of things. 
They did not like the law ; but that was not all. 

Anotlier crisis came. Some time aftetrwards it was regularly decided by the Su- 
preme Court that the descendant of an African negro was not entitled to any rights 
which white men were bound to respect at all. Suppose a man comes after a fugi- 
tive slave, as you choose to call him — perhaps one of your slave stealers in the 
southern States may come North, and steal easier there — he gets a description of 
the mail, and gets afiidavits in due form, comes into the New England States, or 
New York, and seizes a man answering that description ; takes him to a commis- 
sioner, a stranger, aud adducesi his proof. How can we be safe? How can our 
people be secure against this; especially, I say, when it was holden, as I have stated, 
that he had no rights? Then it comes to this: if you come and get a fugitive slave, 
all very well; if you get a man that never was a fugitive slave at all, it is just as 
well, because he has no rights that you are bound to respect. 

So we saw, from step to step, that there was no security for our colored popula- 
tion whatever, except what the State, in its almost utter imbecility, might give. 
Now, I can say, that whatever statutes have been passed, so far as my State is con- 
cerned, I believe were passed with no intention io avoid and break down this pro- 
vision of the Constitution. They may run counter to it; they may look, upon their 
face, as if they were intended to defeat it; but our people always expect their laws 
to be subject to the Constitution. They expect that their own courts and the Su- 
preme Court of the United States will set aside as void any law they make that 
contravenes any provision of the Constitution. They expect that, though they do not 
put in tiie words, "subject to the Constitution of the United Statea" (Laughter.) 
I niay say further to gentlemen, that if there be any such statutes in Vermont as do 
contravene tliat provision, they will be as readily decided to be unconstitutional, 
I venture to declare, by the supreme court of that State as they would be by the 
Supreme Court of the. United States, . 

1 know, Mr, President, that our supreme court is chosen annually by the Legisla- 
ture, but they make no distinction amongst parties. The present chief justice of 
that court has been upon that bench for twenty-three years, always a Democrat; a 
Democrat to begin with, and is now and always has been, and I am afraid always 
will be, for he recently published a letter in favor of the whole programme. His 
sentiments are well known. We expect our laws to be decided constitutional or 
unconstitutional by our own courts, and especially to abide by the decisions of the 
Supreme Court of the United States. We have no expectation of making any War 
on them. If it should happen that any of our laws are really unconstitutional; I 
hardly think that it lays the foundation , of charging men with perjury and treason, 
end all the words of vituperation and invective, that the English language can fur- 
nish, because we may happen to be mistaken. 
Sir, when the State of Georgia passed a law, that a man who I'esidcd in the Indian 
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tenitory in tbat State, hy license of the Vresident, and by consent of the nation, as 
a missionary for a long time, should not be allowed to remain there without license 
frona their Governor, and made it finally a penUentiaYy offense if he did, they took 
a oitizen of Vermont and imprisoned him in the penitentiary. The Supreme 
Court of the United States decided that law of theirs was unconstitutional The 
gentleman (Mr. Toombs) eays that, after all the man did not get that certified, so 
that the court of Georgia did not disobey it True it is, that man, with the other 
entleman in the same position, was given very distinctly to understand that 
e could not get out of prison in that way, but that if he would cease his prosecu- 
tion he might be pardoned; and as the only hope to get out they did cease, and 
they were pardoned. Now, sir, 1 do not think that the State ot Georgia should 
have imputed to it any bad design or improper motives about that. 

Mr. President, I cannot but here say, that, to my mind, the fact of a State passing 
unconstitutional laws, furnishes no foundation for what gentlemen claim. I deny that 
any State ifi this Union can lay the foundation for a dissolution of the Union by passing 
unconstitutional laws. The doctrine of the Senator from Georgia is, that if a State, or 
several States, pass laws contravening the Constitution of the Unite'd States, and which, 
if you please, are injurious to othere; in that case the compact is broken, and the otner 
States are at liberty to treat it as vacated whenever they please. I deny that doc- 
trine, r deny, in the first place, tbat the States, as several States, entered into this 
compact. That, however, is repeated so often thufc upon the whole, I do not know 
but it is believed. When a State acts, it acts in its organized capacity, by its organs, 
by its legislature, or by its Executive. There never was one of the States of this 
nation that acted in that way in the adoption of the present Constitution. The 
people of the United States, meeting in the conventions in their several State^ 
adopted the United States Constitution. The States never acted on it as States. It 
would be a paradox that they should have done so. How could the Legislature of 
North Carolina, for instance, invested as it was, at that time, by the people with 
the power to levy and collect duties upon imports ; how could the State, in its or- 
ganized capacity, through that organ delegate that power to another body ? It 
could not be done. It never was done. It never was attempted to be done. The 
people of the United States had to meet in their several States in their original 
condition, as people in convention, for these reasons: first, it was more convenient; 
next, if tlie people of North Carolina had invested their Legislature with the power 
to levy and collect duties, the people of North Carolina alone would have the power 
to invest that in another body ; to wit, Congress. If you called the whole people 
of the United States, it would be a different set of people to take that power away 
from the one who gave it. No, sir, it is not true that this is in that sense a Confede- 
racy. It is a national Government. I say it is a national Government, operating 
by its own act on individuals, and enforcing its own laws by its own executive 
power. The old Confederation was a failure. This is a national Government. 

If these things be true, can it be possible that any State in this Union can dissolve 
it, or, if you please, lay a foundatidn for others to dissolve it, by passing unconsti- 
tutional laws! It is utterly destructive of the whole principle of this Government. 
There is no foundation for it at all Then I deny that, because laws may have been 
passed, mistakenly if you please, that were unconstitutional, against the United 
States Constitution, that is any foundation for a dissolution of this Government 
But there is another very strange thing in all these assertions ; and that is, that 
upon 5 Certain contingency, the election of a Republican President, the Union is to 
be dissolved on account of those laws. Pray, what relationship is there between 
themlf It is pretty much like one man telling another, "If you had not caned me to- 
day for my insolence, I would have paid you- that debt a month ago." (Laughter.) 

The next point maae upon us is, that it will not do to go on with the Republicap 
party in possession of the Government, because gentlemen say we are going to 
break down the Supreme Court There is another principle of our party mentioned 
in this connection, and that is, that we are going to exclude the South from the Ter- 
ritories. On this last point I have already said all that I wish to say. This is ex- 
actly what has been done from the beginning. It is the very thing the Government 
■was made for. Now, in relation to breaking down the Supreme Court, I have but a 
few words to eay. 

I have always understood, as a lawyer, that the judgment of a court was binding 
upon the parties and privies-^no more. It is binding u^n the parties to the suit, 
and upon all who claim under them, who are privy to it. There it ends. The judg- 
ment of a court of competent jurisdiction is to be executed to that extent, and there 
it etops. The United States, 1 take it, ware never a party to the Dred Scott decis- 
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ion, nor a privy to it in any legal sense. Then it has no binding force, as a judg- 
ment, on the United States. Should it have any force as a precSent or authority ? 
It was a political decision as to the power of the Governnient to forbid slavery ii: 
the Territories. That is a question relating to the exercise of the political power 
of a coordinate branch of tlie Government. If that is not political, 1 do not kntow 
•what is. Well, now, how has that always been viewed? 

Some years since, the Supreme Court very deliberately decided that the Bank of 
the United States was constitutional. The Democratic platform, 1 believe, even in 
the last version, following its predecessoi-s, contains an express resolution that it is 
unconstitutional. We see, tlien, hov;^ it is understood, by that party at any rate, 
that a decision of the Supreme Court on a point of that kind is good for nothing at 
all, unworthy of any respect, and that their own pai'ty decisions in their platform 
are of higher authority, more Validity, and more binding. I do not choose to 
quarrel about that. It is a matter b«tweea them and the court, I take it, how- 
ever, as authority, and it seems to me that, at any rate, gentlemen who stand upon 
that platform ought not to insist much on the decisions of the court. 

But, Mr. President, the Dred Scott decision, as a precedent — and certainly that is 
its only effect on us in point of law — I take it, is neither infallible aor inscrutable. 
I hardly think any geutleman will stand here and say tliat he claims for the decis- 
ion of the Supreme Court, as precedent and authority, that we should bow down to 
it as we would to the inscrutable dispensation of Divine Providence; or that we 
should even say blasphemously of it, " the Lord has given, the Lord has taken 
away ; blessed be the name of the Lord." This will not bo claimed, I apprehend. 
Then it is to be examirted ; and its worth as a precedent depends on the soundness of 
the arguments that sustain it and the principles on which it stands. If it has any 
weight, it is that; and, by the way, if the arguments are good to sustain the prin- 
ciple, they would be just as good without the decision of the Supreme Court as 
with it. 

Now, Mr. President, I wish to examine this decision of the Supreme Court a little. 
They expend a great amount of time in undertaking to show that the power of the Gov- 
ernment over the territory beyond the Mississippi, territory which was not owned at 
the adoption of the Constitution, does not arise and exist under the territorial clause 
of the Constitution — I mean the clause giving Congress power to make all needful 
. rules and regulations. I care very little about that I think it is totally unfounded 
in its reasons on that point, but I care very little about it for another reason. The 
court say that there is, after all, a power in this Government to obtain territory by 
conquest or treaty. They further say, that there must necessarily be, incident to 
that power and to the power to admit States, authority, when the Government has 
acquired a Territory, to frame a Government for it, so as to pass it through a con- 
dition of pupilage, and prepare it for admission as States. I care very little whether 
the power came from that clause or not ; they saj' there is that power, any way ; 
and ihey say that, in framing the laws for that purpose, it is in the discretion of 
Congress to make provision : it is not for the court to say what form of government 
they shall give it. They say further, that, the territory being a part of the United 
States, " the citizens enter it under authority of the Constitution, with their respec- 
tive rights marked out and defined." But they say "this power is in the discretion 
of Congress," and that, of course, they are to frame the form of government in such 
• way as they believe will best advance the interests of the whole people. 

The}' then spend some time discussing whether, in doing that, Congress can exer- 
cise any powers except some that are delegated expressly by the Constitution. I 
look upon all tliat part of the opinion as mere talk, because they say that flie Con- 
stitution has not delegated to Congress any power to govern the territory obtained 
after the Constitution was adopted; that that is merely incidental to their power 
to obtain territory. Of course there is nothing in the Constitution by which it is 
said what the forms of power shall be that they shall exercise there. But they then 
come to talk about another topic. They say that Congress, in the exercise of power 
in the Territories, can do nothing that is expressiy prohibited by the Constitution. 
Very well ; let us take it so. They go on to enumerate a number of things that 
they say Congress cannot do. For instance ; they cannot estatjlish a religion, can- 
not abridge the freedom of speech or of the press, cannot abolish trial by jury, and 
80 on, nami ig things that are expressly forbidden in the Constitution. Is it aiiy- 
where forbidden in the Constitution that Congress shall prohibit slaves being carried 
there? All the prohibitions they mention are express prohibitions. Is there such 
an express prohibition as that? How can you read into the Constitution a prohibi- 
tion among those that are there, which is not there! That is what is attempted to 
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be done. How do they get at it I In this wfiy : they aay, in the first place, that 
slaves are property, so recognized by the Constitution; in the second place, that 
everybody has a right to go to the Territories with every kind of property; and, 
in the third place, that to prohibit their doing bo, is to violate the fifth amendment 
of ^he Constitution, which saj's that no person shall be deprived of life, liberty, or 
property, without due process of law. 

In making up this syllogism, each proposition in it, whether major or minor, and 
the ultimate conclusion, are equally important. In the first place, then, are slaves 
property? The court utterly disregarded their, own decisions on t1;at subject in 
making this. I think if anything can be established from the decisions of courts it 
is that slavery exists by local law, confined to the territory over which the law is 
operative ; and if persons held in slavery go out of and beyond that territory, they 
are no longer slaves ; and if slaves are property by the law within that territory, 
they are not without it. In relation to this point, whether slaves ave property 
beyond the States so recognizing them, I deny the major proposition, to begin with. 
I say the very language of the Constitution implies the contrary. It says that if 
a person holden to service under the laws of one State escape into another, he shall 
be reti^rned. " Held to service ! " — how? Under the laws of a State. "Held to 
aerviee under the laws thereof," is the language. - 

When that man bound to service in one State escapes into another State, is he 
property there? Can the master go and take him there, and keep him there, and 
Bell him there, and use liini there? If he is like other property, and the Supreme 
Court says it is precisely the sarde as other property, all that wonld be true ; but we 
know it is not. That provision of the Constitution declares all laws of other States 
that would release him from the service void; that is all. It contemplates that 
such laws might be passed, but says they shall not have that effect. It does not 
discharge him from the service in the State where he belongs, and only provides for 
the man being surrendered up and taken where he belongs, and where he owes the 
service. The Supreme Court of the United States, in the case of Prigg vs. Pennsyl- 
vania, decided the very same thing. They in so many words decided that slavery 
was a mere local matter; I will cite their very words : 

" The state of slavery is deemed to be a mere municipal regulation, founded upon and limited to 
the range of territorial laws."— 10 Petera^a Report, page 611. 

What did the Supreme Court do with that decision of theirs when they decided 
the IVed Scott case? Never said a word about it; utterly disregariled it; never 
even explained it ; never qualified it at all. I hold in my hand the authorities, as 
collect'?d in Burge's Commentaries on Colonial and Foreign Laws on the subject of 
the conilict cf laws with regard to slavery. I will not read it at length, but here 
and there. I hold, first, that at common law, by which I mean the common law of 
England, sIavos could not be hosJden at all. They never were holden lawfully in 
England. When the question arose, it was at once so decided in Sommersett's case. 
1 know there IiaJ been an opinion given before that time, when a question arose in 
relation to their navigation act, whether, under the navig ition act, slaves were mcN 
chandise. It was not decided by any suit, but an opinion being called for by the 
privy council, an opinion was given that they were, and therefore, foreigners could 
not cany on the slave trade with the British colonies; they wanted it all them- 
selves. TJie board of trade with the Kingr in council, had their negative on the 
colonial laws. They disagreed to them whenever the colonies attempted to pass 
laws against the slavery carried there under the Assiento contract, which the jgen- 
tleman (ilr. Bexjakin) well understands. It was a profitable" bupinoss to the trade 
of Entrlnnd ; and whenever the colonies attempted to get rid of it, they immediately 
interfered. By the colonial charter, the King in councii, had a negative on the 
acts of the colonial Legislature. Sometimes they were negatived in that way; 
sometimes acts were passed effecting the same end. In short, thoy forced the slave 
trade and the holding of slaves on the colonies by statute. By their power to 
regulate trade, they forced it upon the colonies when it was always against the com- 
mon law. Such was clearly the cause as laid down in the authorities as collected 
by Burgo. They passed, from time to time, statutes to aid and encourage the trade, 
lie says : 

" Sir John Hawkins was the first Englishman who, in 15C2, introriiincd thn prnclioc of buying or 
Iti'lnnpping negroes in Africa, .nnd trnrispwling and selling thorn for slaves in ihe Wi at Indies. In 
1620f a Dutch vessel carried a cargo of slaves from Africa to Virginia." 

After that was the opinion under the navigation act. lie says: 
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"Tho tegislature of PentisylVanla, When the BriUsh colotiy, litigsed, on the I'fth of June, 1?12, atJ 
act to prevent the lmi>ortfitlon of negroes and Iridians^lnto that province. It was disallowed by 
Great Jlritain, and accordingly repealed by an act of Queen Anne, on the 20th of February, 1713." 
« * * * • « • « * * « * *" * 
" In 1765, the Governor of Jamaica informed the Assembly of that island, that, consLstently with 
his Instructions, he could not give his assent to a bill, which had then been read twice, for limiting 
the importation of slaves into that colony. In 1774, the Jamaica Assembly aUemptuJ to prevent the 
farther importation by an increase of duties thereon, and for this purpose passed two acts. The 
merchants of Bristol and Liverpool petitioned against their aUo\Vance. The board of trade made a 
Ireport against them. The agent of Jamaica was lieard against that report ; but upon the recommen- 
dation of the privy council the acts were disallowed, and the disallowance was accompanied by an 
instruction to the Governor, dated the 28;h of February, 1775, by which he was prohibited, * npoo 
pain of being removed from his government,' from giving his assent to any act by which the duties 
on the importation of slaves should be augmented." 

The same author declares: 

•'Upon the disappearance of slavery in Europe, it commenced in America. The groat Powers, 
England, France, Holland, Spain, and Fortugal, some of whom boast of the freedom of their ins'i' 
tations, exerted all their euergiesj and authority to introduce and maintain it in their colonies, by 
means of the African slave trade. Their resources were employed, and their ^ubjecis invited and 
encouraged to fill their colonies with slaves. "We turn with disgust from the various expedients by 
which these States endeavored to secure to themselves the monopoly of this odious truiHc, to the 
revenues which they derived from it, and to the remorseless perseverance with which England and 
France uniformly resisted every attempt on the part of their colonists to check Its progress. 

"To the existence of slavery in their colonies, the parent States gave the lullest and most active 
encouragement. Under the Eanctiou of their laws and the decisions of their courts, slaves became 
property. But v/hilat they sanctioned, encouraged, and recognized legality of slavery iu their 
volonies, they denounced its existence in their possessions in Europe." 

This was not peculiar to England, but extended to the other nations mentioned. 

Mr. BENyAMIK Will the Senator permit me a moment? I ask him just there, 
^vhether the author cites any authority showing that the Eugli'sh Government dis.^ 
couraged slavery in England at the time these colonies had it introduced among 
them — 'Whether he cites a solitary authority or historiau? 

Mr. COLLAMER. I will read: 

"There exists, then, a status which is legal In the countries in Which it is constituted, but Ulegal 
In another country to which the person may resort. 

'•In tliis conflict there has been a uniformity of opinion among jurists, and of decision by Judicial 
tribunals, in giving no effect to the statue, however legal it may have beepiin the country in which 
the person v/as born, or in which he was previously domiciled, if it be not recognized by the law of 
his actual domicile. 

"This priucij)lo was adopted by the supreme council of Mechlin as its established law. In 1831 
it refused to issue a warrant to tal£e up a person who had escaped Irom Spain, where ho had been 
bought and le-'ally held in slavery." 

"Although the Jffdits of April, 1015, and May, 1C86, had recognieed the title to slaves and the le* 
gality of slavery m the colonies of France, yet within that kingdom it was illegal." 

Mr. BENJAMTN. The Senator perhaps does not understand the precise question 
I put to him. If I understand him aright, he says that that author declares that, 
although the English Government established slavery, and forced slavery on its colo- 
nies on this continent, it discounteuanced slavery at home, and slavery was not re* 
cognized at homci 

Mr. COLLAMER. I did not say discounteuanced- 

Mr. BENJAMIN. Refused to acknowledge it. 

Mr. COLLAMER. Certainly. 

Mr. BENJAMIN. I ask for the authority for that. 

Mr. COLLAMER. It is frequently the case in the world, that strength and power 
overcome right for the tiijie being, until justice and the proper tribunals of justice 
are appealed to. That proves nothing. It is when the competent autbtirities are 
appealed to tiud a decision is made, that we begin to ascertain what is the law of 
the country. As to what the gentleman asks me, now I will read to him further 
from the same \olume: 

" In 17-29, Sir P. York, then Attorney General and Mr. Talbot, the Solicitor General of England, 
gave their opinion, that a slave, by coming from the 'West Indies, either with or without his master, 
to Great Britain or Ireland, did not become free ; and that his master's property or right in him 
was not thereby determined or varied." 

That was not the decision of a court ; it was the opinion of the Attorney and Sl)» 
licitor General. * 

" This opinion was acted on. Slaves who had arrived in England from the British colonies were 
bought and sold publicly in the cities of London, Bristol, and Liverpool ; and in the year 1771, when 
the negro So:umer«etl'ii case wai decided, it was euid there T/ere at least fourteen thousand slaves 
in London." 

I 
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. Tliat was -svithout law. They got there, as the author states, by virtue of the 
opinion expressed by Sir Philip York, who had no judicial power whatever: 

"The court of King's Bench in that case [aomersett] distinctly had expressly recognized the 
principle that the status of slavery ' was a municipal relation, an Institution, therefore confined to 
certain places, and necessarily dropped by passable into a country where such municipal relation 
did not subsist. The negro, malting choice of his habitation in England, had subjected himself to 
the penalties, and was therefore entitled to the protection of the laws.' 

" A few years afterwards the cpse of Knisht vs. Wedderburn was brought before the court of 
session, in Scotland. Tho master claimed Knight as a slave, but the court adopted the principle 
that slavery was not recognized by tho laws of that kingdom, and was inconsistent with the princl- 
pies thereof ; that the regulations in Jamaica concerning slaves did not extend to that kingdom, and 
repelled the defender's claim to a perpetual service." 

In a more recent case, Mr. Burge says^: 

"It has been applied when the person has placed himself beyond the limits of the country in 
which the statiis existed by law, and became subject to the law of mother country whose institutions 
did not recognize that status thongh he did not put his foot on her shores." 

That was where he went on board ship, and the ship carried him off. I also cite 
in the second Barnewall & Cresswell, decided by Chief Justice Best, where the whole 
subject is very fully examined, and where the same decision as in the case of Som- 
mersett was made. I next cite not merely that case, but cases decided by the Su- 
preme Court of the United States. I have already alluded to Prigg vs. Pennsylvania. 
There is also the case of Groves vn. Slaughter. That was a case from the State of 
Mississippi. Mississippi had forbidden the bringing of slaves there for sale ; but if 
they were personal property, as the Supreme Court say in the Dred Scott case, the 
same as other personal property, the States could not regulate the trade in chattels 
of any kind between them. I take it, if slaves be property at all, they are personal 
property; for the Constitution says .they are persons, and you say they are proper- 
ty. The States have no power to regulate trade between each other. The Supreme 
Court of the United States were appealed to on that subject, and it was insisted that 
the power was vested in Congress to regulate trade between the other States and 
the State of Mississippi, and that no State can forbid the sale of the property of 
another State within its territory. The Supreme Court, however, sustained the 
right of Mississippi to do what she did, clenrly because slaves were not like other per- 
sonal property. Ihe States, the court said, had the right to prohibit such sale. In a 
case in Kentucky, Bankin Lydia, in second Marshall, the words of the court are: 

"We view this (slavery) as a right existing by positive law, of a municipal character, without 
foundation in the law ol nature, or in the unwritten common law." 

I do not wish to elaborate this point any more. 

Mr. MALLORY. Will my friend from Vermont permit me to draw his attention 
to a single point? T pei-ceive that he has quoted from the Sommersett case, and it 
has been referred to a great deal on the other side of the Chamber. I have not a 
very distinct recollection of it, but I will ask him whether, in that case, which is 
regarded here as a leading one, the sole question before the court of Kiiiiai's Bench 
was not as to the right of any man to take another one out of the realm of England 
without his authority or the autljority of law; and whether the principle that a 
slave brou£;ht from the West Indies ceased to be a slave because he was brought to 
England was mooted there at all? 

Mr. COLLAMER. The gentleman seems to have put txjgether in his mind the case 
of the slave Grace, which was before Lord Stowell, and the Somersett case, that was 
before Lord Mansfield. The Somer-sett case was clear and distinct enougli. The fact 
was, if the slave was the man's property, he had a right to take him. So the Supreme 
Court decided in the Prigg case, no distinction of that kind can be made, lie had a 
right to take him away if he was property, but the court, in Somersett's case, held 
he was free in England. It is true that, in the case of the slave Grace, before Lord 
Stowell, a question arose as to what would be the effect of returning voluntarily into 
the master's service in the State wher^ the service was due, after the slave had been 
brought out, and had been in England or France. Lord Stowell said that, if the 
servant Grace returned with her master, voluntarily, to her former statu.% she would 
be a slave still in Jamaica. I think that was the decision. That has been quite a 
mooted questiop here. Our Supreme Court, I believe, decided that in the Kentucky 
case of Graham vn. Strader ; and if the Supreme Court, in the Dred Scott case, hatl 
simply confined itself to the frfct that Dred Scott, wherever he was, voluntarily went 
bacls: with his master to Missouri, and thereby returned to* his former status, no man 
would ever have made a word about the decision at all. 

There is another nice distinction about that made by Lord Stowell, and made, also, 
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in a case in Pickering, in Maaaachusetts ; .and that is, as to whether the State or conn- 
try into which the man goes, forbids slavery absolutely, or whether it only forbids 
the master from using power, as a master, over him tKere. If it is the latter, and he 
voluntarily returns, he waives that; but, if it is the former, and the slavery is de- 
clared absolutely void and ended, then the return would not affect it. That is, how- 
ever, p. nice distinction, which it is not necessary now to make. 

Tlie next point in the syllogism is, that slaves, being property like any other 
property, their owners have a right to go to the Territories with them. What is 
that founded on ? I have no doubt that slaves are not property, though, perhaps, 
they may be called such where slavery is authorized by law; but even if they were, 
how does this follow? What is the reason that the slaveholder has a right to take 
his slave there ? You eay the territory which we have acquired belongs to the peo- ^ 
pie of the several States. That is not true. It belongs to the people of the United 
States. If it belongs to the people of the several States, each several State would' 
have its right to a proportion of it ; and if it was sold by the General Government, 
. they would have a right to their proportion of the money. Clearly so, if the Gen- 
eral Government holds it as a mere trustee for the States, as cestui que trusts. Now, 
how idle is that. Here you hear one day that we own the territory, and that every 
man has a right to go there with his property, because each man has his share in the 
land ; and the next day we admit it as a free St^te, and there is not a quarter of the 
land sold. Now, according to this doctrine, the peoi)le of the slaveholding States 
have lost all their land there. It-is a most palpable inconsistency. The assumption 
that the several States have an interest in the land there, is not true. The whole 
theory of it is founded on a wrong doctrine. 

In the next place, it is said that, inasmuch as slaves are property, and recognized 
as property by the Constitution of the United States, (which argument I have al- 
ready answered,) if we do not allow the owners to go there with them, it is an in- 
fringement of their rights, and a breach of the fifth section of the amendments of 
the Constitution, which declares that no man shall be deprived of life, liberty, or 
property, without due process of law. It is a curious fact, that the extremes of this 
question seem to meet on this common ground. One man says we cannot permit 
slaves to exists in a Territory at "11. Why ? Because, he says, we cannot deprive 
any man of his life, liberty, or property, without due process of law. Now, if you 
permit slaves to be holden in a Territory, you deprive a man of his liberty. I say 
you do not. I do not understand that when they allowed slavery to continue to 
exist in Louisiana, they deprived any man on earth of his liberty. It was gone be- 
fore. So, too, when thej- allowed slaves to be taken, as they did, into Mississippi 
from Georgia, did they deprive any man of his liberty? No; he was deprived of 
it before. So the opposite extreme of the question cite not only the Constitution to 
support their doctrine, that you cannot prohibit slavery in the Territories, but cite 
the very same words. They say you cannot prohibit it, bec.iuse it will deprive the 
owner of his property. The others say you cannot allow it, because it will deprive 
soinebody of his liberty. 

The fact is, neither is well founded. When the Missouri compromise line was 
made, there was not a white yihabitant, or black inhabitant, in all the vast uninhab- 
ited region, north of that line — not a settler in it. When the line was run, and it was 
provided that no slavery should be admitted north of it, I want to know if there was 
a slaveholder in the United States that parted with any of his slaves? Was there a 
slaveholder in the United States whose slaves were confiscated? Was there a slave- 
holder in the United States whose slaves were set free? How, then, can j'ou say 
that the adoption of the Missouri compromise line confiscated any one's property"^; 
or, in other words, deprived a man of his property without due process of law? It 
did not deprive any man of his property at all, with or without process of law. 
You have laws in your own States — Virginia has one, and, I think, Maryland; most 
of the slave States — againsi bringing in blacks, and especially slaves, for sale; they 
forbid it. Does that confiscate any of the property of the slaveholdei-s of Maryland, 
or of any other State? Not at all. Does it deprive any man of his property ? Cer- 
tainly not at all. , 

I have stated all there is in the Dred Scott decision. Tlie only reason given in 
the world, the only one suggested, why Congress cannot forbid the taking of slaves 
into the Territories, is because it would infringe that avticle of the Constitution, and 
deprive sone man of his property without due process of law. It is a mere assump- 
tion, totally unfounded; for, when the act was made, it did not deprive any man 
of his property, and could not, and never could. 
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Mr. Presiclentj when we Consider tbat this court have uttel-ly disregarded their 
own decisions, have made flssiiniptiona ott which they have founded their opinions, 
■which are thus 'itteii'iy incdtieititeiit ; whfen we examine this decision in the light any 
of U3 possess, I say it is not entitled to respect, even as a precedent; and further, 
>ri all this there is no intention to break down the Supreme Court. They have dis- 
regarded their own decisions in making this. I take it they iVill disregard-this when 
they come to make another. They have certainly the power of revision. 

And now, Mr. President, I will bring my remarks to a termination. The whole 
question is, in effect: shall we' irestore the compromiae line by excluding slavery 
from the terrifcories ? Is not that peace? Was it not peace while it exisiled ? Is not 
this the olive branch ? Is it not tne harbinger of repose ? Is it wrong ? Is it out- 
rageous ? Is it any violencie f It is simply to bring back things to where they were } 
^and all I can now say is, that if the Republican party is true to its purposes, and 
can effect them, it will effect that peace, even to the South-^for I do not believe 
they ever asked for that repeal, or ever wanted it. I believe it was altogether the 
exertion of politicians and a scramble for the Presidency. If • nybody, by that re- 
peal an^ that Kansas- Nebraska bill, shall ever get to be President by virtue of it, 
and succeed in the purposes for which it was entered upon, ] am inclined to think 
that so tar from being a cure, it will only add another evil to come out of this box of 
Pandora, 




